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BRIEF OF APPELLANT 
STATES MARINE LINES, INC. 


Statement of the Issues Presented for Review 


1. Did the Court below err in holding that in this, a per- 


sonal injury third-party indemnity action, the time char 
terer of a vessel under Clause 8 of the th charter must 
indemnify the shipowner for the damages in which it was 
cast to an injured longshoreman on the ha of an abso 


lute obligation, in the nature of a warranty of safe and 
proper performance, :egardless of any fault by the time 


charterer in a cargo G'..charge operation and, if so 


9. Err, at the conclusion of the evidence at trial, in 
denying the time charterer’s motion for a directed vei 
dict as against the shipowner: ruling that the time char 
terer, as a matter of law, was required to supervise dis 
charging of cargo; charging the jury that the time char 
terer was primarily responsible for cargo discharge and 
failing to instruct the jury on the issue as to whether o1 
not the time charterer breached any duty in negligence in 


respect of cargo discharge 


Statement 


The third-party defendant appellant, States Marine 
Lines, Ine. (now Iseco, Inc. and referred to hereinafter as 
Isco), appeals from that portion of the opinion and order 
of Judge Constance Baker Motley dated January 15, 1976 
and that portion of the final judgment entered, pursuant 
to that opinion and order, on January 19, 1976 granting 
indemnity in favor of Chios Shipping Co., Ltd. (Chios) 
as against third-party defendant appellan. /sco. 


The plaintiff longshoreman, employed by Maher Steve 
doring Company, Ine. (Maher), sued the shipowner, Chios, 
to recover damages for personal injuries sustained by him 
on September 1, 1968 while working aboard the SS Cros 


ecartoned 


sought 
Indemnity from Castle & Cooke on claims of breach and 
express and implied warranty, neevligence, striet liability 


in tort and breach of contract. 


six (6). The plaintiff’s case as against the shipowner, 
Chios, was submitted to the jury on the basis of unsea 
worthiness only and the jury found against Chios on the 


basis of unseaworthiness and awarded the plaintiff the 


Following the termination of the 4 rimary case 
third party indemnity claims of Chios and Isco as against 
Vaher and Castle & Cooke and Maher against Castle d 
Cooke were submitted to the jury in interrogatory form. 
The indemnity claim of Chios against Isco was not given 


to the jury to determine alleged breach of the charter 


party by 
as a matter of la The ry verdict anted 
in favor of Chios and Isco against Maher ai 
Cooke and apparently indemnity in favor of Maher against 
Castle & Cooke. 


Various post-trial motions by the defending parties enl 
minated in the written decision of Judge Motley dated 
January 15, 1976 wherein Isco was held liable to indem 
nify Chios as a matter of law and Maher and Castle d 
Cooke were required to indemnify Chios pursuant to the 
jury findings. Jsco, in turn, by Judge Motley’s opinion 
and the judginent entered thereon, was awarded indemnity 
and counsel fees for all sums it was required to pay Chios 
including Chios’ counsel fees, against both Maher and 
Castle & Cooke. Maher was held jointly liable with Ca 
tle & Cooke and Castle & Cooke was denied indemnity 
from any party on Castle & Cooke’s counterelaim and 


cross claims 


While Isco has been awarded indemnity and counsel 
fees from Maher and Castle & Cooke, it appeals from the 
decision of Judge Motley that it was legally liable in the 
first instance to indemnify Chios for any sums paid by 
Chios to the plaintiff. 


Facts 


The plaintiff, a longshoreman emplovee of Maher sued 
Chios to recover damages for personal injuries sustained 
by him while working aboard the SS Cros at Pork New 
ark assisting in discharging pre-palletized units of ear 
toned pineapples from the No. 3 lower hold of the ship. ‘ 
The plaintiff was a holdman and at or about the time of 
the accident, his gang, all employed by Maher, was en ‘ 
gaged in discharging drafts of the pre-palletized cartoned 


t 


pineapple from the No. 3 lower hold via the ship’s gear. 


D 
In this ! r ‘ { iY Ited over 
head by a bridh Ll to the fall « © boom en 
without apparel! ryii thr pre aie el Init in 
apart causing one or more cartons to strike and injure 
the plaintiff (55, 56a). While there was testimony that 
the incident occurred when a pre-nall tized unit was being 


moved by a hi-low machine owned by Maher and operated 
by an employee of Maher, the jury negated such a finding 
in its answer to int rrogatory No. 2 posed to it in eon 


junction with the resolution of the third-party indemnity 
claims (34a). 


At the conclusion of the presentation of the evidence, 
the Court dismissed the plaintiff’s claim of neeligence 
against Chios and the case was given to the jury as 
against Chios on the theory of unseaworthiness only 
(440-4440). The jury found the SS Cutos unseaworthy 


and that such unseaworthiness was the proximate cause 
ot the plaintiff’s injuries. The basis upon which the jury 
resolved the issue of seaworthiness against Chios is found 
in the answers to interro: atories submitted to it in the 
resolution of the third-party claims (37a-39a). In an- 
swering questions No. 1, No. 4, No. 8, No. 9, and No. 10 
of the interrogatories on the third party claims, the jury 
revealed that Maher, in breaching its warranty of work- 
manlike performance, had failed to properly supervise 
an lirect it employees with respect to the unloading 
operation and to provide for the Salety of its employees 
and that the breakage of the pre-palletized unit was the 
result of Castle & Cook's negligence: that the pre-pal- 


letized unit broke apart as a result of a latent or hidden 


I 
} 


defect and that such breaches of warranties and faults by 
Vaher and Castle & Cooke were concurring proximate 
causes of the plaintiff’s injuries (38a) So, it was at 
least these findings that formed the basis of the jurv’s 


determination that the Cititos was unseaworthy. 


At the 


CHIOS, an oceal oing freighter, was owned, operated, 
maintained, manned and controlled by Chios. Prior to 
and on the date of aecident of Septemb r 1, 1968, the 
SS Cutos had been time chartered ts Jsco from Chios 
under a standard form American Produes l:xchange Time 


Charter. Clause S of the time charter, the legal effcet of 


which is the sole i ue of this appeal, provided: 


‘That the ( aptain sha prosecute his vovage it} 
the utmost dispatch and shall render all customary 
assistance with ship’s crew and boats. The Captain 
(although appointed by the owners) shall ve under 


the orders and directions of the charterers as re 
gards empioyment and agency; and the charterers 
are to load, stow, trim and discharge the cargo at 
their expense under the supervision of the Captain 
who is to sign Bills of Lading for cargo as pre 
sented in conformity with the Mate’s or Tally 
Clerk’s receipts without prejudice to this Charter 
Party.” 


The charter party also contained the following Clause: 


“24. I[t is also mutually agreed that this Charter 
is subject to all the terms and provisions of and 
all the exemptions from liability contained in the 
Act of Congress of the United States approved on 
the 13th day of February, 1898, and entitled ‘An 
Act relating to Navigation of Vessels, ete.’ in re- 
spect of all cargo shipped under this charter to or 
from the United States of America. It is further 
subject to the following clauses which is to be in- 


eluded in ali bills of lading issued hereunder: 


U. S. A. Clause Paramount 


“mM hi 
11S 


the provisions of the Carriage of (roods by Sea 


bill of lading shall have effect subjeet to 


16, 


1936, 


hich shall be deemed to be ine rporated herein, 
and nothir herein contained shall be deemed a 
surrender by the carrier of any of its rights or 
tdi the Or an increase OL anv of its re ponsi 
ties or hlabilities under said Act. If any term 

of this bill of lading be repuenant to said Act to 
any extent, such term shall ve void to that extent, 


() SB oi claus ) } 1! r pa ty. ¢ hios 
pl lL [sco ! mn ere C] liable to 

( emi Pro. / » on thi 

basis Of nes ( » ore 1 ol] arranty and breach of 
the ¢harter pal Hy Isc There is m question that 
I s¢ did proper! load, stow and trim the eargo (470a). 
Chios, it ¢ ed, actually based its indemnity claim 
igainst J/sco on the theor that the time charterer 
s obligated to ipervise the discharge of the cargo 
and fa sh the plaintiff a safe helter in No. 3. hold 
TP 0a and during the trial, Chios agreed with the Court 


(70a) that on the issue of indemnity, the time char 
terer, IJsco stood n the same shoes and made the 
une warranties as the stevedoring expert, Maher, paid 
by /sco to discharge the vessel’s cargo. IJIsco contended 
hat it could not be required to indemnify Chios under 
the law in this, a personal injury third-party action but 
at the very minimum, assuming that there was merit to 
Chio assertions, the shipowner would have to prove 
negligence on Isco’s part as a foundation for any in 
demnity. The cireumstanee that 7sco, based on all of the 
testimony of this case, was free of any independent negli 
sence in discharging was totally established (480a). On 
this basis and on the basis that 7sco could not be legally 
le to Chios under the charter party agreement, Isco 
moved for a directed verdiet at the end of the presenta 


tion of all evidence but that motion was denied (425a). 


breach 


Thereafter, 


the 


in whatever form should be submitted to the Jury 


that 


urged 


(R 747, 8) whereupon the Court ruled that Jseco was pri 


marily 


In 
Court 
No. 8 


STATES IS responsible because it was requirea 


liable to discharge and supervise that discharge 


ruling on IJsco’s requests to charge (480a), the 


accepted and indicated it would charge request 
reading appropriate part as follows: 
“8. It is not enough for Chios to say that 


to 


load, stow and trim and discharge. Chios is re 


quired to prove that if Siares (/sco) was obli- 


gated to load, stow and trim, that same was done 


in a negligent manner 


At this point, the following COlloquy took place: 


The 
to the 


“The Court: We are adding ‘discharge’. The 
last sentence of 8 is gratuitous. There is no proof 
that you negligently discharged so we will charge 
that the jury would have to find that you did some 
thing negligent, like failing to supervise. 

Mr. Larsen: You will charge number 8 in es 
sence, your Honor? 

The Court: Yes. 

Mr. Larsen: All right.” 


foregoing charge, in essence, was never submitted 


jury, rather the Court instructed the jury: 


“Now, as you know, the States Marine Lines char- 
tered this boat or a portion of it to ship these 
goods because that is its business, to shir goods 
for others. In connection with that, it had agree 
ment with the ship to stow and trim and discharge 
the cargo and pursuant to that agreement, it hired 
the stevedore.” 


° LV rte that 1s States 
Marine | na primal es po ! V tor 
LOadil il unioading, hat is because it hires the 
ste ri coun ict pays tine stevedore 
because ati Ss shipping MI , 


10 eeption with 
foregoing quoted ¢har nstructiz li iry that Isco 
is primal liable for discharging operation (507a) 
ARGUMENT 
C'] was held liable to the injured plaintiff on th 
C) breach of its warranty of seaworthiness. Third 
pal efendant-appellant / contends that under claus 


S of the time charter between Chios, lessor, and Is 
lessee, I sco cannot be held legally liable to 
Chio n this, a personal 


auction. 


as obl Chios grounding its decision on 


an analvsis and conclusion the holdings of this Court 


in Nichimen Company v. M/V “arland, 462. F. 2d 319 
(2 _ - 1072) and Di WEpscy a A ociale . Lue. Vv. SS Sea 
Star, 461 F. 2d 1009 (2 Cir. 1972). The 


Sef CASES concerned 
claims for cargo damage wherein the rights and obliga 
r, carrier and vessel were deter 
rolled by COGSA, Title 46 
seq. and a similar time charter. Nichi 


men, Supra, construed a similar clause 8 in the 


U.S.C... See. 1300 et 


time charter 


hetween the lessor and the lessee to resolve the issue 
whether the shipowner or charterer would be liable fo: 
Cardo damade due to necvlivent te | by a cargo spe 
‘lalist Under the facts of Nichimen supra, the Court 
re le] that Libr charter run ley CLAUSE A (load, STOW, trim, 


under the supervision of the Captain) was responsible 


10 


for improper stowage of cargo with resultant damage to 
it. The issues of responsibilities of the shipowner and 
time charterer and indemnity rights were in effect re 
solved on a showing of negligence as was the case in 


Dempsey & Associates, Inc. v. SS. Sea Star, supra. 


The opinion of the Court below in its analysis of Nic? 


men, supra, stated in part as follows: 


“It is not entirely clear to what extent, if any, 
the shipowner’s right to indemnification was de 
pendent upon some showing of negligence—either 
direct or imputed—on the part of the charterer. 
While Judge Frienaly spoke of the ‘primary negli- 
gence’ of ‘the charterer’s agent,’ the opinion re 
vealed no evidence of direct negligence by the port 
agent; rather the negligence in the case appears 
to be that of the stowage ‘specialist’ hired by the 
port agent. As a matter of agency law, it seems 
entirely possible that the ‘specialist’ might be 
deemed an ‘independent contractor’, whose negli- 
gence might or might not be imputed to his em- 
ployer, although that issue was not diseussed in the 
opinion.” 


“Tt may be that the finding of negligence on the 
part of the charterer’s agent, therefore, is depend 
ent upon the Court’s holding that the duty of care 
imposed under the charterer by See. 3(2) of the 
Carriage of Goods by Sea Act (COGSA) is non 
delegable, 462 F. 2d at 330, and that the charterer 
is, in effect, vicariously lable under COGSA for 
the negligence of even independent contractors 
which it hires. If that were the crux of the Court 
of Appeals’ reasoning, then the charterer’s liability 
for indemnification would be confined to cargo dam 
age cases governed by COGSA, absent some show 


ing of either direct negligence by the charterer, 


him under the 


f ; 


The Court below, in analyzing Dempsey & Associate 


Ine. v. S.S. Sea Star, supra, went on to state (19, 20a): 


the 


finding of the 


District Court that the time charterer had breached 


its duty to load and stow the geods, apparently 


because the sfowaqe was deemed negligent, 461 F. 


2d at 1016, and granted the ship owner indemnity 


from the charterer in the amount of the cargo dam 


age. Again, it is not entirely clear whether the 
finding of the charterer’s negligence was depend 
ent upon the fact that the charterer’s agent de 
signed the stowage plan ... or whether it was 
vicarious—predicated upon the negligence of the 
stevedore (hired by the charterer) in carrying out 
the stowage operation, irrespective of any direct 


negligence by the charterer.” (emphasis supplied) 


Nichimen and Dempsey, supra, held that in the case of 
cargo stowage damage, indemnity would lie for cargo 
lamage from the time charterer under the Clause 8 only 
upon a showing of negligence or fault of the charterer 
eausinge the aamage. The Court below, however, went 
further and said: “. . . However, such a restricted read- 
ing seems unjustified .. .” (20a) and held that clause 8 
of the Time Charter Party shifted all responsibility for 


discharging to the charterer stating: 


“ .. In this view, the duty to perform the cargo 
operations carries with it an absolute obligation 
to indemnify the owner for any such damage, ir 
respective of any “fault” on the part of the char 
terer, and irrespective of the relationship, under 
agency law, between the charterer and the party 


12 


which it employs to carry out its duties under the 


time charter agreement.” (20, 21a) 


The opinion of Judge Motley termed the al 


of charter party as contended by Chios as “a species of li- 
ability withent fault on the part of the charterer in the 
nature of warranty of safe and proper performance of the 
cargo operations ... (16a). Thus Judge Motley’s opin- 
ion goes beyond and is contrary to the holding of Nichi 
men and/or Dempsey & Associates, Inc., supra, which per- 
tained, once more, to the rights and liabilities between 
the shipowner and the time charterer in a COGSA cargo 
damage case, flowing from the effect of Clause 8 relative 
to recovery of damages to eargo and indemnity rights 
arising out of the carriage of goods relation. 


Isco contends that this case on appeal is not analogous 
to nor controlled by Nichimen and Dempsey d& Associates 
supra. The Court of Appeals in those carqo damage ar 
tions passed on the respective rights and liabilities of the 
owner and time charterer arising out of clause 8 of the 
time charter where... it must be remembered, how 
ever, that the only 1 ‘ne here is primary liability for 
cargo damage...” Nichanen v. M/V Farland, supra. The 
interpretation by Nichimen, supra, of clause 8 is confined, 
contends /sco, to a cargo damage situation as reflected 
in the holdings of that case and the host of eases eited 
therein, all of which involve litigation among various 


eargo interests. 


To be sure, there is no authority in Nichimen, stpra, or 
elsewhere holding that there exists a warranty of work 
manlike performance, a species of liability without fantt 
with respect to a time charterer. While indeed there 
has been a continual expansion of the distribution of mari 
time risks, a time charterer, whether a ¢argo or personal 
injury claim be involved, has not yet been saddled with 


13 


such an implied warranty of workmanlike serv:ce. Mc- 
Namara v. Weischel Dampfschiffahrts Ag Kiel Germany, 
339 Fd 475 (2 Cir. 1964) and Cosmos SS Corp. v. US.A., 
331 F. Supp 1319 (U.S.D.C., 8.D. Wash). The language 
of Clause 8 relating to cargo negates any concept of im- 
plied warranty. It is hornbook law that it is the ship- 
owner's responsibility to maintain a seaworthy ship and 
such a dutv is nondelegable Sea Shipping Co. Vv. Sieracki, 
351) U.S. 85, and Isev urges that under the space rental 
-rrangement of the time charter and clause 8, the ship- 
owner remains obligated for the seaworthiness of the ship. 
As was said in Nichimen, swpra, at p. 331: 


Under the time charter, the owner bears con- 
tinuing responsibility for the seaworthiness of the 
vessel. See Gilmore & Black, supra, Sec. 4-14, at 
204. In performance of the responsibility, the Cap- 
tain acts on behalf of the owner who “runs and 
mans the ship” id. at 205. It might seem reason- 
able then that the Captain’s failure to correct im- 
proper stowage of cargo which poses a threat to 
the safety of the vessel, should it become unstowed, 


” 


the owner’s responsibility ... 


but this proper concept was not applied in that cargo dam 
proj ] Py 


age case because: 


“Tt must be remembered, however, that the only 
issue here is primarily liability for cargo damage 
... Nichimen, supra, at p. Sal. 


Clause & coneerns obligations with respect to cargo 
only and does not embrace the liabilities flowing from in- 
jury to the person, Had _ the parties contemplated such 
indemnity rights flowing from injury claims, it would have 
heen simple for the parties to word ‘barter agreement 
accordingly. The Court should not read into clause 8 a 


ce) 


meaning not expressed by its language so as to reach 
into the reali of liability, including inde: mity rights, for 
injuries to seaman, longshoreman and others legitimately 
aboard the ship simply because the time charter expensed 


the stevedoring. Cabot Corporation v. SWS. Mormacscan, 
441 F.2d 476 (2 Cir. 1971). 


The lia s of hip ier and 1 ena rer tor im 
juris to longshoreman and attendant indemnity righ 
have been ruled upon by the Courts and there is not a 
single reported decision interpreting clause 8 herein, hold 
ing a time charterer liable to a loneshoreman or 1 iit 
a time charterer to indemn it ipowner under Clause 
oe OF otherwise here t! hipo er Rea Neen 
unsea rthin In a thi ! ca 


and the time charterer has no prot interest in’ the 
vessel, Bergan vy. luternational Fy i ) Carn,. Zot F 
2d 231 (2 Cir. 1958). A time chai er assuie no 

bility with respect to a | Wh mi the 
unseaworthiness of the vessel or the yf CTEM 
absent proof that the parties to. thi harter intended 
otherwise. Wyche y, Oldendori?, 284 F. § upp. of) (1e.D. 
V.A. 1967); Serrano vy. United Stat Line (o;, 235° FF. 


Supp. 383 (S.D.N.Y. 1965): MWondella v. SS Eli Ri. 
EF, Supp. 390 (S.D.N.Y. 1963): Bethusian -. Central Steam 
ship Corp., 217 F. Supp. 903 (FLD. Pa. 1963): Miechle vy. 
The Henriette Wilhemie Schult, 188 F. Supp. 77 (N.D. 
Cal. 1960); Alisewich vy. Mediterranean Agence 
302 F. Supp. 712 (E.D.N.Y. 1969). 


~ 


Mondella v. The SS) Eli: Fay supra, decided by Judes 
Bonsal, who incidentally was the trier of Nich 
is on all fours with this case on appeal. There, respond 
ent Amerind, time charterer, moved for summary jude 
ment in its favor on the libel of an injured lon horeman 


and also on the eross-elaim of the respondent [lie, t] 


Puli, he 


t 


indemnity under this very Clause 8. 


At the time of the injury to Jow/ella, ae ship was under 
a charter from Elie, as owner, to Amerind, under the 
Saltle Ame} | a boxe an : Tibre charte r involved 
her lie alleged that under the charter agreement be- 
tween it and Amerind, the latter agreed «o perform all 
tevedoring operation hoard the » and by law im 
pliedly irranted the proy performance of the stevedor 


ing operations and would be liable under clause 8. Elbe 
contended that control of the parts of the ship referred 


to in t 


nectio1 


he libel had been turned over to Amerind in econ- 


1 with the stevedorine operations and that if the 


libellant sustained any injuries, said injuries were caused 

by the negligence of Amerind, the time charterer, or by 
ae ; 7s, , 

a condition created ti and those or whom it was re- 

sponsibl ineludit their agents, servants, stevedores, ete. 

Judge Bonsal dis ech Libye ! claim against the time 

charter and preclu 1 the shipowner’s indemnity claim as 


well. 


The 


Court said at p. 592: 


[1-3] Under a time charter, the charterer merely 
rents cargo space, Randolph v. Waterman Steam- 


(38 (16.D.Pa.1958) ; 


ship Corp., 166 I. Supp. 73: 
and has no property interest in 
v. International Freighting Corp., 
(2d Cir. 1958). The shipowner’s 


controls the ship, Saridis v. Lil 


marina, 216 F.Supp. 794, 1963 
(E.D.Va.1962). The responsibil: 
thiness of the ship rests upon t 


vy for the seawor- 


j 
, 
N 


shipowner, and 
not the time charterer, and the time charterer owes 
no warranty of seaworthiness to seamen, longshore- 
men or other shoreside workers. Montoya v. M/S 
Peter Nielsen, 1962 A.M.C. 2515, 2519 (N.D.Calif. 


1962). The loading and discharge of cargo is also 


shipowner’s responsibilit u S.S. Lin 
Glasrow Nav. Co., 235 F. 64, 67 (2d Cir. 191 

the respor ibilit Loe not shift 1] because t] 
time charterer may appoint the stevedore. Mon 
toya v. M/S Peter Nielsen, supra at 2518-2519 of 
1962 A.M.C, 


[4] None of the provisions of the time charter 
between Amerind and [nin are at variance with the 
principles that are usually applicable between time 
charterer and shipowner. With respect to the >a 
worthiness of the vessel, the charter describes the 


* and wit 


ship as “good 1 hull, machinery and 
equipment in a thoroughly efficient state * * *”, 
Paragraph 1 states that the owners shall “keep the 
vessel in a thoroughly efficient state in hull, ma 
chinery and equipment * * *”. Thus, under the 
charter Evie warranis to Amerind the seaworthi 
ness of the ship. See Gilmore & Biack, supra at 


204. 


Paragraph 8 of the contract provides: 


“8. That the Captain shal 


ages with the utmost despa 


all customary assistance wi 
boats. The Captain (althouch under the orders 
and directions of the Charterers as regards em 
ployment and agency: and Charterers are to load, 
stow, trim and discharge the cargo at their ex 
pense under the supervision of the Captain, who 
is to sign Bills of Lading for cargo as presented, 
in conformity with Mate’s or Tally Clerk’s re 
ceipts without prejudice to this Charter Party.” 


i 


[5-7] This paragraph does not, as Ene econ- 
tends, shift the responsibility for stevedoringe op 
erations, or the control of the ship or any portion 


thereof, to Amerind. Indeed, it expressly provides 


The 


that cargo operations are to be under the Captain’s 
upervision Amerind’s agreement to pay for the 
cargo operations loes not make it re sponsible for 

conduct of those operations. Munson S.S. Line 


Glaseow Nav. Co., supra, 235 Ff. at 68. ExtE’s 
charterer shall direct the Cap- 
tain es regards employment and agency may be an 
attempt to isolate the owner from in personam lia 
bility to the cargo interest, Gilmore v. Black, supra 
at 208, but it does not place the Captain under the 
charterer’s control with respect to the management 
of the ship and crew or give the charterer control 
over the Captain or ship in any respect that 1s ma- 
torial to the issues in this case. Saridis v. Liberian 
SS. Paramarina, supra, 216 F. Supp. at 796-797; 
1963 A.M.C. at 427 428: Apodoca v. Cia De Nave- 
gacione Del Plot 18 Cal.Rptr. 869, 1962 A.M.C, 
964, 968-969 (California Dist.Ct-App., Ist Dist., 
1962): Montoya v. M/S Peter Nielsen, supra. The 
charter contains none of the special provisions 
which the Court in Munson S.S. Line v. Glasgow 
Nav. Co., supra, 235 F. at 68, suggested might shift 
the duty of unloading from the shipowner to a {ime 
charterer. Paragraph 4, cited by Exe, is not such 
a provision since at most it provides for indemnity 
to Exre by Amerind in the event of damage to the 
vessel. 


Court went on to state at page 393: 


(10] <A time charterer is entitled to the dismissal 
upon motion ot claims against it hy erew members 
o: longshoremen for personal injuries sustained 
aboard the chartered vessel in the absence of a 
showing of an affirmative duty owed by the time 
charterer. This has been the result, without exeep- 


tion. in eases involving the form approved by the 


New York Produce Exchange, which was the form 
used here, Saridis v. Liberian S.S. Paramarina, 
supra; Montoya v. M/S Peter Nielsen, supra; 
Apodoca v. Cia De Navegacione De! Plota, supra, 
and in eases involving other types of time charters. 
Travis v. Poseidon Lines, 2 
Hl. 1962); Hoodye v. Bruusgaard Krosterud Skibs 
A/S Drammen, Norway, 197 F.Supp. 697 (S.D.'Tex. 
1961); Randolph v. Waterman Steamship Corp., 


Considine v. Black Diamond Steamship Corp., 163 
F.Supp. 109, 110 (D.Mass.1958) (dictum); see also 
Munson S.S. Line v. Glasgow Nav. Co., supr 
A final appropriate decision to this case on appeal is 
Vega v. Pan Am. Fruit Co., 1975 A. M. C. 187, 189 (S.D. 
N.Y. 1975), not otherwise reported, wherein former Judg 
Tyler ruled on the claimed responsibilities of a time char 
terer under a clause reading: 


“The charterers to be responsible for a loss. or 
damage caused to the Vessel or to the Owners by 
gvods being loaded contrary to the terms of the 
Charter or by improper or careless bunkering or 
loading, stowing or discharging of goods or any 
other improper or negligent act on their part or 
that of their servants.” (p. 189) 


In Vega, supra, the defendant time charterer argued 
that the foregoing provision applied not to third party 
personal injury claims but only to physical damage to 
the vessel or its appurtenances caused by improper han 
dling of eargo during loading or discharge. Citing Mon- 
della, supra Wyche, supra, and JJickle, supra, the Court 
held that the ultimate responsibility for loading and dis- 
charging of cargo under a time charter remains with the 
owner as does responsibility for the vessel’s seaworthi 


ness even though the charterer may appoint the steve- 
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dore, provide dunnage shifting boards or even build the 
false decking which perhaps led to the longshoreman’s 
accident. Judge Tyler confessed that the foregoing cases 
interpreted clause 8 of the American Produce Exchangt 
form time charter which was not identical or substan 
tially the same as the above quoted clause of a Uniform 
Time Charter of the Baltic and International Maritime 
Conference. However, Judge Tyler said at page 190: 


Ilowever, a close re ading of the entire Clause 13 
indicates that its function was to allocate respon- 
sibility between the owners and the time charterers 
for their losses and damage to the vessel or cargo; 
it does net cover responsibility for personal injury 


claims 


Clause & of the charter party involved in this appeal 
functions to allocate responsibility between the owners 
and time charterers with respect to cargo— it too does 


not cover responsibility for personal injury claims. 


Were the opinion of the Court below valid it would give 
rise to a cause of action in favor of longshoremen directly 
against a time charterer in negligence an impact consis- 
tently disallowed by the many authorities cited by Isco. 
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CONCLUSION 


The decision and order of the Court below grant- 
ing indemnity in favor of Chios Shipping Co., Ltd., 
against States Marine Lines, Inc. should be reversed 
and the Third Party complaint of Chios Shipping Co., 
Ltd. dismissed. 


Respectfully submitted, 
30aL, Dotr & Larsen 
Attorneys for Appr llant, States 
Marine Lines 
225 Broadway 


New York, N.Y. 10007 


WituiaMm P. Larsen, JR. 
Of Counsel 
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